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Citigroup Ordered to Trial! 
   Last week’s edition of Seeing the Round Corners chronicled the conduct of Citigroup and its part in selling toxic mortgage assets.  

   The U.S. Securities and Exchange Commission (the SEC) filed simultaneously with its complaint against Citigroup a “Final Judgment As To Defendant Citigroup Global Markets Inc.” (Citigroup).
   Had U.S. District Judge Jed S. Rakoff agreed to the Consent Judgment, the deal would have made it nearly impossible for defrauded investors to succeed in civil litigation against Citigroup due to the language in the Consent Judgment – “without admitting or denying the allegations of the complaint . . .” Various other restrictions on Citigroup’s conduct as to business and measures to prevent recurrences of the securities fraud described in the complaint were also included in the Consent Judgment. 
   Not only that sweetheart deal for Citigroup, but the Consent Judgment had no requirement that any of the $285 million obtained from Citigroup be turned over to those defrauded investors – only suggested the SEC “may” do so. 

   All this, as Rakoff points out, despite the SEC’s complaint accused Citigroup of a substantial securities fraud; namely, creating a “billion-dollar Fund (known as ‘Class V Funding III’) that allowed it to dump some dubious assets on misinformed investors.” 

   The Court compares a parallel action filed by the SEC against a Citigroup employee, Brian Stoker, wherein the SEC alleged “Citigroup knew in advance that it would be difficult to sell the Fund if Citigroup disclosed its intention to use it as a vehicle to unload its hand-picked set of negatively projected assets,” which the Court points out “would appear to be tantamount to an allegation of knowing and fraudulent intent.” 
   Despite such an allegation, in the separate complaint filed by the SEC against Citigroup, Citigroup was only charged with negligence.
   The proposed Consent Judgment was not well-received by the Court and prompted Judge Rakoff to issue questions to the parties meant to disclose more fully actions by Citigroup. 

   Rakoff refused to give approval to the Consent Judgment which would have ended the SEC’s case against Citigroup.  The Judge’s basis for refusing to approve the Consent Judgment was that a consent agreement had to be fair, reasonable, adequate and in the public interest, and that a court must be satisfied it is not being used to enforce an agreement that does not meet all such criteria. 

   Rakoff concluded that the Consent Judgment did not “provide the Court with a sufficient evidentiary basis to know whether the requested relief is justified under any of these standards” [fair, reasonable, adequate and in the public interest]. The Court and the public should have some knowledge of what the underlying facts are in a matter of obvious public importance.”

   Rakoff also pointed out, “a consent judgment that does not involve any admissions and that results in only very modest penalties is just as frequently viewed, particularly in the business community, as a cost of doing business imposed by having to maintain a working relationship with a regulatory agency, rather than as any indication of where the real truth lies. This, indeed, is Citigroup’s position in this very case.” 
   Also significant is Rakoff’s comment that such a consent settlement would “avoid investors’ relying in any respect on the SEC Consent Judgment in seeking return of their losses.” Rakoff also recognized how such a Consent Judgment would “leave defrauded investors substantially short-changed,” and pointed out that the proposed Consent Judgment did not commit the SEC to returning to defrauded investors any of the $285 million obtained from Citigroup, only suggesting that it “may.” 

   As the Court Order progressed, Judge Rakoff’s language grew ever stronger regarding the SEC’s failure to protect not only the public’s interest but the defrauded investors. He states, “In actuality, the combination of charging Citigroup only with negligence and then permitting Citigroup to settle without either admitting or denying the allegations deals a double blow to any assistance the defrauded investors might seek to derive from the SEC litigation in attempting to recoup their losses through private litigation, since private investors not only cannot bring securities claims based on negligence, but also cannot derive any collateral estoppel assistance from Citigroup’s non-admission/non-denial of the SEC’s allegations.” 
   Throughout his Order, Rakoff refers to the lack of facts and that the Court is being asked to act without Citigroup admitting or denying the allegations, stating, “An application of judicial power that does not rest on facts is worse than mindless, it is inherently dangerous . . . If its deployment does not rest on facts – cold, hard, solid facts, established by admissions or by trials, it serves no lawful or moral purpose and is simply an engine of oppression.” 

   In closing, Rakoff said, “in any case like this that touches on the transparency of financial markets whose gyrations have so depressed our economy and debilitated our lives there is an overriding public interest in knowing the truth . . . But the SEC, of all agencies, has a duty, inherent in its statutory mission, to see that the truth emerges; and if it fails to do so, this Court must not, in the name of deference or convenience, grant judicial enforcement to the agency’s contrivances.” 
   Rakoff refused to approve the proposed Consent Judgment, consolidated the Citigroup case with the Stoker case, and ordered the parties to be ready to try the case on July 16, 2012. 

   You gotta love a federal judge with the first name of “Jed!” 

   One final point-of-information – demonstrative of just how the SEC is not protecting the public’s interest by pretty much ignoring blatant criminal conduct is that as of this writing, no corporate executive in the mortgage fraud debacle has been prosecuted by the SEC. 
   The reader’s comments or questions are always welcome.  E-mail me at doris@dorisbeaver.com.
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